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After reviewing how different theories of product liability law impact on issues which commonly arise in product liability

litigation, this article submits that Australia's product liability law should be simplified. It should provide a practical

standard against which manufacturers can assess the safety of their products. Part VA of the Trade Practices Act 1974

(Cth) provides such a standard. It should be adopted as Australia's sole product liability law. This would give a simpler,

more efficient law, without compromising the protection of consumers.

Introduction

Is there a coherent body of Australian product liability law which determines when compensation is payable for injuries, death or other losses

caused by defective products?

A review of the disparate sources of our product liability law demonstrates that the answer is no. It is suggested that Australia's product liability

law should be simplified and streamlined.

Sources of Australian product liability law

Under the present law, if a defective product causes loss, there are many different ways in which a claim for compensation may be formulated.

Five of these – probably the most significant1  – are:

(1) a claim in tort under the principle in Donoghue v Stevenson  ;2 

(2) a claim for compensation under Pt VA of the Trade Practices Act 1974 (Cth) (Pt VA );

(3) a claim for compensation based on Div 2A of Pt V of the Trade Practices Act 1974 (Cth) (Div 2A );

(4) a claim for compensation for loss or damage resulting from misleading or deceptive conduct; or

(5) a claim for damages for breach of contract.

Part VA is based on the European Product Liability Directive.3  When Pt VA was added to the Trade Practices Act 1974 (Cth) , it was claimed

that its enactment would bring Australia's product liability law into line with the emerging international standard.4 

Part VA did not, however, codify Australian product liability law. The remedies which it conferred were in addition to other rights and remedies.

Part VA was not intended to limit the concurrent operation of any law, written or unwritten, of a State or Territory, nor was it to be taken to limit,

restrict or otherwise affect any right or remedy a person would have had if it had not been enacted.5 

http://legalonline.thomson.com.au/../jour/resultDetailed.jsp?curRequestedHref=journals/ALJ/volumes/69&contentSourceHref=journals/ALJ/volumes/69/parts/12/articles/1006/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au.wwwproxy0.library.unsw.edu.au/jour/resultSummary.jsp?tocType=fullText___sortBy=publicationYear/articleDate___curRequestedHref=journals/ALJ/volumes/69___start=161&searchId=&hit=&hits=&articleType=abstract&openCloseArticleAction=click
http://legalonline.thomson.com.au/subscribed/static-fs/journals/ALJ_BS/LAWREP-069-ALJ-JL-1006.pdf?sessionId=532f4d560ade6d0426816dbe5390ed50


LEGAL ONLINE

Copyright © 2011 Thomson Reuters (Professional) Australia Limited ABN 64 058 914 668 Page 2

The result is that one part of Australia's product liability law conforms with the emerging international standard, but the remaining parts remain
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as idiosyncratic as ever. If a defective product causes loss, plaintiffs may choose from the range of remedies those which best suit their case.

A manufacturer or importer putting a product into the chain of commerce must take account of all of the various ways in which a claim may be

formulated if the product causes loss.

How the competing laws interact

At first blush, it is absurd that five similar but different laws should simultaneously govern Australian product liability law. Does Australian product

liability law benefit from this unusual situation, or is it, as it appears to be, a case of too many cooks spoiling the broth?

The duties imposed on manufacturers in tort are compulsory and apply universally. Similarly, Pt VA imposes standards which apply equally to all

goods.

Division 2A requires manufacturers and importers to honour contract-like obligations based on the terms implied in some contracts by the Sale

of Goods Act.6  These obligations are not assumed voluntarily. They operate to impose compulsory standards on goods for personal, domestic

or household use or consumption which consumers may enforce against their manufacturers and importers.

The prohibition on misleading and deceptive conduct affects all areas of Australian law. Its impact on product liability law is probably marginal.

Whilst it is perfectly conceivable that the marketing of a product may involve misleading or deceptive conduct, it is difficult to conceive of a

situation in which a product which is not defective under mainstream product liability law could be held to be defective under the law relating to

misleading or deceptive conduct.

Contractual obligations may overlay a liability in tort, under Div 2A or under Pt VA , however, because they are assumed voluntarily, the liability

which flows from a breach of them is generally within the control of the contracting parties.7  Unlike the four other sources of our product liability

law, the potential for the law of contract to impose compulsory product safety standards is limited.

A coherent product liability law?

Even from this brief overview, it is difficult to avoid the conclusion that liability for losses caused by defective products depends more on the

manner in which claims are categorised for legal purposes than on the defectiveness of the products themselves. If product liability law was,

indeed, coherent, it would focus more closely on the qualities which make products defective than on legal theories of product liability.

This is especially so as the issues of fact, law and policy raised by most product liability claims are similar, regardless of the legal theories

applied to determine whether compensation should be paid.

Typically, a product liability case arises when it is alleged that loss, injury or, in extreme cases, death has arisen from the way in which a

product was designed, manufactured or marketed. From these common facts, and regardless of the legal theories being applied, a few issues

repeatedly arise. They include:

• Is the product defective?
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• How do warnings impact on the defectiveness of a product?
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• What is the significance of an intermediate inspection which does or should reveal the existence of a defect in the product?

• What is the impact of negligence on the part of the person who is injured by the product?

• What is the position if the plaintiff's injury results from a susceptibility to that type of injury?

• When should a product, which is otherwise defective, be treated as non-actionable because it is, or was, "state of the art"?

• What is the impact of government regulations affecting the safety of products?

• What is the appropriate measure of damages?

The following review of each of these common situations demonstrates that the different legal theories current in Australian product liability

law apply differently to each of these common issues. A picture of needless complexity emerges, with each of these issues attracting different

treatment depending on the theory being applied.

Is the product defective?

To be regarded as defective, a product must depart from some norm. Defining the norm is obviously a matter of vital importance to the outcome

of any case.

Under Pt VA , the norm is whether the product delivers the level of safety which persons generally are entitled to expect.8  In an action

under Div 2A , the norm may be whether the product is of merchantable quality or reasonably fit for its purpose.9  In tort (depending on the

circumstances), the norm is the exercise of reasonable care in preparing and putting up the product.10 

Warnings

Many useful products, such as poisons, have dangerous characteristics. Giving a warning does not remove a dangerous characteristic, but it

may enable the user of the product to recognise and avoid it. When is a warning of a dangerous characteristic sufficient that the product should

no longer be regarded as defective?

Under Pt VA , the giving of a warning is one of the circumstances to be taken into account in determining the extent of safety of goods.11  In an

action under Div 2A , a warning may have a bearing on whether a product is of merchantable quality or reasonably fit for its purpose. In tort, a

warning may discharge the duty of care owed by the manufacturer of a dangerous product.

Intermediate inspection

The principle in Donoghue v Stevenson   does not apply if it is contemplated that, in the ordinary course, the product will be examined,
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or tested, or in some way treated before it is taken into consumption or use.12 

If the reasoning in Taylor v Rover Co Ltd   13  is applied to actions under Div 2A and Pt VA , the manufacturer should not be liable if intermediate

inspection reveals the existence of a previously hidden defect, and loss results from continued use of the defective product.

It is, however, uncertain what consequences will follow in actions under Div 2A and Pt VA if:

(i) an intermediate examination should reveal the existence of a defect, but does not do so; or

(ii) an intermediate examination is contemplated in the ordinary course, but does not take place.
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Under Pt VA , such a situation may be covered by s 75AN , which applies when loss is caused both by a defect in the product and an act or

omission of the individual who suffers injury or loss.

In an action under Div 2A , it may be possible to plead that the failure to detect the defect amounted to contributory negligence. However,

the role of contributory negligence in an action under Div 2A is uncertain. Whilst contributory negligence may be available as an answer to a

claim for damages for breach of contract,14  it is undecided whether that principle may be invoked in an action under Div 2A . If contributory

negligence is available as a defence to an action under Div 2A , an apportionment of liability may result.

If the plea of contributory negligence is not available, the negligence of the consumer may serve to break the chain of causation between the

breach by the manufacturer or importer of the obligations imposed by Div 2A and the consumer's loss. This would defeat the consumer's claim

altogether.15 

Contributory negligence

The absence or ineffectiveness of an intermediate inspection may well amount to contributory negligence on the part of the person injured. The

consequences of that have already been discussed.

Product misuse is another significant area in which considerations of contributory negligence arise.

In a claim under Donoghue v Stevenson  , a plea of contributory negligence is possible where a negligently presented product is handled

negligently by its consumer. An example is when a car with defective brakes is driven at excessive speed. An apportionment of liability is

possible in such circumstances.

In an action under Pt VA , the application of s 75AN of the Trade Practices Act 1974 (Cth) would probably produce a similar result.

Abnormally sensitive users

In tort, a manufacturer does not owe a duty to warn abnormally sensitive individuals of the risks of using their products16  and abnormally

sensitive individuals, who are aware of their sensitivity, are under an obligation to disclose their "known peculiarities".17 

In a straight contract case (as opposed to a case under Div 2A ), the terms as to merchantability and fitness for purpose may not be implied in
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favour of abnormally sensitive plaintiffs, unless they inform the supplier of the goods of their sensitivity.18 

The relationship of contractual privity is not an element of cases under Div 2A , SO that the element of personal contact which the doctrine may

import is absent. This difference is confirmed by the definition of merchantable quality in s 74D(3) of the Trade Practices Act 1974 (Cth) . It

provides:

(3) Goods of any kind are of merchantable quality within the meaning of this section if they are as fit

for the purpose or purposes for which goods of that kind are commonly bought as it is reasonable

to expect having regard to:

(a) any description applied to the goods by the corporation;
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(b) the price received by the corporation for the goods (if

relevant); and

(c) all the other circumstances.

In other words, whilst the failure to disclose abnormal sensitivities will defeat a claim in a straight contract case, it is unlikely to do so in a case

under Div 2A , since the definition of merchantability takes no account of individual susceptibility. By concentrating on the purpose or purposes

for which goods of the kind are commonly bought, the definition permits individual susceptibility to be ignored.

The state of art defence

If a product is found to be defective under Pt VA , in that it fails to deliver the level of safety which persons generally are entitled to expect, the

manufacturer or importer has a defence if it establishes that the state of scientific or technical knowledge at the time when the product was

supplied by its actual manufacturer was not such as to enable the defect to be discovered.19  This is the so-called "state of the art" defence.

If the same facts were proven in an action under Div 2A , the question would be whether the product was

as fit for the purpose or purposes for which goods of that kind are commonly bought as it is reasonable to expect having regard to:

(a) any description applied to the goods by the corporation;

(b) the price received by the corporation for the goods (if relevant); and

(c) all the other circumstances.20 

In tort, the question would be whether the manufacturer had exercised reasonable care in the circumstances in which the product found its way

on to the market.21 

Safety standards and regulations

Under Pt VA , it is a defence if the manufacturer or importer of defective goods establishes that they were defective only because there was

compliance with a mandatory standard for them.22  A mandatory standard is a standard for the goods or anything relating to the goods which,

under a law of the Commonwealth, a State or Territory, must be complied with when the goods are supplied, and which carries a penalty for

noncompliance. Unlike most standards, which may be complied with
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by meeting a higher standard, a mandatory standard is one which will be breached if a lower or higher standard is achieved.23 

In tort, compliance with relevant statutes and other regulations is a factor to be taken into account in determining whether a duty of care exists

or has been breached.24  In some situations, compliance with a standard set by Parliament provides a complete answer to an allegation that a

common law duty has been breached. In Albery-Speyer v Budden  ,25  it was alleged that an oil company was guilty of negligence because it

supplied petrol with an excessive lead content. It was common ground that the lead levels of the petrol were within the limits set by Parliament.

This was held to be a complete answer to the allegation of negligence. However, compliance with regulations is not always determinative. For

instance, it is no answer to an allegation that the driver of a car was negligent in driving too fast that the speed was within the speed limit.26 

In an action under Div 2A , compliance with regulations is relevant to determining whether goods are "as fit for the purpose or purposes for

which goods of that kind are commonly bought as it is reasonable to expect".27 



LEGAL ONLINE

Copyright © 2011 Thomson Reuters (Professional) Australia Limited ABN 64 058 914 668 Page 6

Damages

The principles in tort are, of course, well settled. They have been adopted as generally appropriate for the assessment of damages in actions

to recover loss or damage caused by conduct in contravention of Part V of the Trade Practices Act 1974 (Cth) . In Gates v City Mutual Life

Assurance Soc Ltd  ,28  Mason, Wilson and Dawson JJ said:

The question then is whether it is appropriate to apply the contract measure of damages to the contraventions found to have taken place.

The courts are not bound to make a definitive choice between the two measures of damages so that one applies to all contraventions to the

exclusion of the other. However, there is much to be said for the view that the measure of damages in tort is appropriate in most, if not all,

Pt V cases, especially those involving misleading or deceptive conduct and the making of false statements. Such conduct is similar both in

character and effect to tortious conduct, particularly fraudulent misrepresentation and negligent misstatement.29 

Does it follow from this that the appropriate measure of damages in an action under Div 2A would be the measure of damages applicable

in contract? There is no authority on the point. Nor is there authority on the manner in which damages should be assessed in actions under

Part VA , although the tort principles would appear to be the natural choice.

Analysis

A different legal analysis must be applied in each of these common situations depending on whether the claim is formulated in tort, under Pt VA

or under Division 2A . Different results often follow from the different analyses.

Applying three or more different legal approaches needlessly complicates the exercise of solving product liability problems. It makes for an

incoherent product liability law.

The multiplication of remedies might be justified if it increased the level of protection of consumers, but there is nothing to suggest that it

(1995) 69 ALJ 1006 at 1012

does so. A plaintiff injured by a defective product can only recover once. The existence of several superficially similar remedies which, in fact,

necessitate many subtle differences of analysis is not conducive of a simpler or more effective right of recovery.

It is absurd that so many different laws should simultaneously govern Australian product liability law. It is time to put an end to this absurd

situation.

Suggested solution

As argued above, a coherent product liability law would focus on the qualities which make products defective, rather than on legal theories of

product liability. Of all the competing legal theories, Pt VA is the one which focuses most closely on the defectiveness of products. Its definition

of defect is readily understood and applied in practice. The definition may be used as a practical guide to establish product safety standards

and, hence, to inform manufacturers and importers in their approach to product safety. It provides a standard against which manufacturers and

importers can assess the safety of their products.

The EEC Directive, on which Pt VA is based, has a good claim to be the international standard product liability law. In addition to its adoption in

Australia, derivatives of it have been adopted in Japan, as well as throughout the European Community.
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Part VA should be adopted as the sole source of product liability law for Australia. Division 2A should be repealed. Section 75AR of the Trade

Practices Act 1974 (Cth) should be amended to provide that the rights conferred by Pt VA supersede all existing rights in tort to recover

compensation for loss or damage caused by defective goods.30 

The result would be a simpler, more efficient product liability law, without any reduction in the level of protection available to consumers.
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